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Sunus

Istanbul Bilgi Universitesi Hukuk Fakiiltesi'nin, Schellenberg Witt-
mer Avukathk Ortaklig: ile birlikte diizenledigi Istanbul Uluslararast
Insaat Hukuku Konferanslar1 Serisinin dordiinciisii 15 Kasim 2019 ta-
rihinde gerceklesmistir. Konferansin konusu “Uluslararasi Ingaat Sozles-
melerinde Beklenmeyen Hal Kavrami” olmustur.

Uluslararas: bir ingaat projesinde ongoriilebilecek olan tek sey, ongoriile-
meyecek bir seyin olacak olmasidir seklinde bir yaklagim ingaat sektoriinde
yaygindir. Giiniimiiziin esneklige yer birakmayan ¢alisma planlarina ve
karmagiklig1 giin gectikge artan projelerine bir de politik ve/veya ekono-
mik istikrarsizliklar — ve hatta yeni gelismelerin ac1 bir sekilde gosterdigi
tizere pandemiler — davetsiz misafir olarak eklendiginde bu yaklagimin
haklilig: daha da belirginlesmektedir. Iste bu sebeple konferansimizda
uluslararasi ingaat projelerinde sozlesme asamasindan baglayarak uyus-
mazlik ¢oziimi asamasma kadar, beklenmeyen haller ile nasil basa
ctkildigina 1g1ik tutmay: hedeflemis ve bunu yaparken, her sene oldugu
gibi, sektoriin uygulamacilarini, bu alanda uzmanlagmis avukatlar: ve de
akademisyenleri bir araya getirmistik.

Elinizdeki kitap Konferans serimizin dordinci kitab: olup, bu kon-
feransta sunulan tebliglerin kismen genisletilmis halini kapsamaktadr.
Ik bolimde Umit Yamantiirk (Giiris Insaat & Miihendislik A.S.) ve Av.
Elliott Geisinger (Schellenberg Wittmer Ltd.), uluslararasi ingaat projele-
rinde beklenmeyen hallerin ne sekilde ortaya giktigini gosteren, gercek
hayat tecriibelerine dayali bir dizi vaka ¢aligmas: takdim etmekte ve ar-
dindan bu vakalarla hem sozlegsme hiikiimlerinin kaleme alinmasi hem
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de proje siiresince risk yonetimi agisindan ne sekilde basa ¢ikilabilecegini
degerlendirmektedir.

Ikinci bolimde Av. Michael E. Schneider (Lalive S.A.) uygulamada
yaygin sekilde kullanilan FIDIC sézlesmeler serisi 6rneginde beklenme-
yen risklerin taraflar arasinda dagitilmasina iligkin bir tipoloji ¢ikarmakta
ve bu dagilimin hangi hallerde istisnalarinin olabilecegini ele almaktadur.
Av. Wim van de Koot (Rdnesans Group) sdzlesme yonetimi tecriibeleri
1s1ginda is sahibinin ve yiiklenicinin heniiz s6zlesmenin kaleme alinmasi
asamasinda tizerine diisen due diligence 6devini ve bu 6devi geregi gibi yeri-
ne getirmemenin, 6zellikle ‘bilinen bilinmeyenleri’ goz ardi etmenin, daha
sonra gerceklesen risklerin taraflar arasinda paylastirilmasi tizerindeki etki-
sini incelemektedir. David T Shilston (Atkins/SNC-Lavalin) ve Stephen
J Coates (Atkins/SNC-Lavalin) ise, ingaat sdzlesmeleri agisindan biiyiik
6nem tagiyan, toprak niteliklerine iligkin riskleri ve bunlarin etkin gekilde
yonetimini birer mithendislik jeologunun bakis agisiyla aktarmaktadur.

Ugiincii boliimde amacimiz, beklenmeyen hallerin farkli ulusal hu-
kuklarda ne sekilde ele alindigini kargilagtirmali olarak degerlendirmek
olmugtur. Prof. Dr. Bagak Baysal (Kadir Has Universitesi) Kara Avrupas,
Dr. Tariq A Baloch (3 Verulam Buildings) da Anglo-Amerikan hukukla-
rinda beklenmeyen haller ve risk dagilimi sorunlarina gerek yasa koyu-
cularin gerekse yarginin sundugu ¢oziimlerin mukayeseli bir analizini
yapmustir. ki yazar da agiklamlarini Covid-19 pandemisine iligkin bir
dizi tespitlerle zenginlestirmistir. Av. Anya George (Schellenberg Wittmer
Ltd.), ise beklenmeyen hallerden belki de en fazla kargimiza ¢ikan eko-
nomik sebeplere dayanan agir ifa gii¢liigii konusunu iki hukuk gevresi
agisindan ve ozellikle tahkim uygulamasinda degerlendirmistir.

Dérdiincii ve son bolimde ise uyusmazhik ¢éziimii agamasinda
pacta sund servanda yani s6zlesmeyi oldugu gibi uygulamak ile clausula
rebus sic stantibus yani sozlesmenin esash degisiklikler olmayacag: sartiyla
akdedildigi ilkeleri arasinda nasil bir se¢im yapilmasi gerektigi konusu
masaya yatirilmistir. Bu kapsamda Av. Yasemin Cetinel (Cetinel Hukuk
Biirosu) Uyusmazlik (Onleme ve) Céziim Kurullarinda, Prof. Dr. Chris-
toph Brunner (Bern Universitesi/PeterézKim) ise hakem heyetlerinde



VII

beklenmeyen hale iligkin bir dizi 6rnek tizerinden sorunu aktarmig ve
risk paylastirilmasinin ne kadar getrefil bir konu oldugunu bir kez daha
gozler oniine sermistir. Son olarak Av. Alexander Schilling (Siemens
Healthineers) sektoriin bakis agisiyla, 6zellikle hakem heyetlerinin, uzun
goriismeler sonucunda akdedilen sozlesmelere miidahalesini elestirel
bir gozle degerlendirmis ve onun yerine taraflarin kendilerinin gerek
sozlesmenin kaleme alinmasi gerekse ihtilaf ¢iktiktan sonra uyarlanmasi
konusunda daha etkin olmalarini 6nermistir.

Ingaat hukuku uygulamacilari ve uzmanlar ile bu alanda galisan aka-
demisyenlerin makalelerinin bir derlemesi olan bu kitabin okuyuculari-
muza faydali olmasini umuyoruz. Bu vesileyle, Istanbul Uluslararas: Ingaat
Hukuku Konferanslari'nin dérdiinciisiiniin diizenlenmesini ve ardindan
bu kitabin yaymini miimkiin kilan bazi kurumlara ve kisilere minnet-
tarligimizi belirtmek isteriz. Oncelikle Konferans’a ve bu kitaba katkida
bulunan tiim konugmacilara tesekkiir ederiz. Istanbul Tahkim Merkezi
(ISTAC), Tiirk Miisavir Miihendisler ve Mimarlar Birligi (TMMMB),
Tiirkiye Ingaat Sanayicileri Isveren Sendikasi (INTES), Tiirkiye Miiteah-
hitler Birligi (TMB) ve Uyusmazlik Céziim Kurulu Dernegi'ne (DRBF)
konferansin daha genis kitlelere yayilmasi konusundaki yardimlar1 dola-
yistyla tegekkiir ederiz.

Konferansin diizenlenmesi ve kitabin basiminda desteklerini esir-
gemeyen Istanbul Bilgi Universitesi Hukuk Fakiiltesi 6gretim iiyesi Dr.
Gokge Kurtulan Giiner ve aragtirma gorevlileri Zeynep Damla Tagkin ve
Zeynep Ulkii Kahveci'ye miitesekkiriz. Ingilizce metinlerin Tiirkgeye ka-
zandirilmasi konusunda devreye giren asistanlarimiz, doktora égrencile-
rimiz ve ‘uzaktan’ 6grencilerimize de yardimlari igin bir o kadar tegekkiir
borgluyuz. Delano Turizmden Koray Ozkan konferans organizasyonu ile
ilgili olarak desteklerini esirgememistir. Kitabin olusumunda her zaman
oldugu gibi yanimizda duran On 1ki Levha Yaymcilik'tan arkadagimiz
Erol Oz ile Sevil Ozata’ya, her daim nazimiz1 ektikleri icin ayrica tegek-
kiirlerimizi sunariz.

Yesim M. Atamer Ece Bag Siizel Elliott Geisinger
Ziirih/Istanbul/Cenevre, Eyliil 2020






FOREWORD

Istanbul Bilgi University Faculty of Law and Schellenberg Wittmer
Ltd. co-organized the fourth of the Istanbul International Construction
Law Conferences on 15 November 2019. This year’s topic was The Un-
foreseen in International Construction Contracts.

A popular saying in the construction industry is that the only thing
that is foreseeable in international construction projects is that some-
thing unforeseen will happen. In today’s world of ever-tighter construc-
tion programs, increasing complexity of projects, and in which political
and/or economic instability — and even pandemics, as the new develop-
ments painfully show — are additional uninvited guests, this saying has
never been more apposite. This year’s conference aimed to shed light
on how the unforeseen is dealt with in modern international construc-
tion projects, starting from the contract drafting phase and ending with
dispute-resolution, and as in previous years, involving contributions of
speakers representing a variety of backgrounds: contractors, specialized
lawyers and the academia.

This book is the fourth in our Series on international construc-
tion contracts and includes the partly expanded versions of the papers
presented at the conference. In the first introductory chapter, Umit
Yamantiirk (Giiris Construction and Engineering) and Elliott Geisinger
(Schellenberg Wittmer Ltd.) present a series of case studies based on
real-life experiences involving different unexpected developments in
international construction projects, and evaluate how these cases could
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have been best dealt with, both in terms of contract drafting and risk
management during the project.

In the second chapter on contractual risk management, Michael E.
Schneider (Lalive S.A.) analyzes first the typology of risk allocation in
the FIDIC suite of contracts. He then discusses the circumstances under
which exceptions to this contractual risk distribution need to be made,
and the possible consequences of such exceptions. Following that, Wim
van de Koot (Rénesans Group) examines the due diligence obligation of
both, the employer and the contractor at the stage of contract drafting. He
specifically dwells on the consequences of omitting this duty at contract
formation (ignoring the “known unknowns”) on the future risk distribu-
tion among the parties. The last contribution in this chapter comes from
David T Shilston and Stephen J Coates (both Atkins/SNC-Lavalin) who
describe the risks related to soil qualities, which are of great importance
for any construction contract. They examine the specific tools of an en-
gineering geologist in managing such risk.

The third chapter of the book is dedicated to a comparative over-
view of different legal approaches to unforeseen circumstances. Whereas
Prof. Dr. Bagak Baysal (Kadir Has University) outlines the developments
in several Civil Law countries, Dr. Tariq Baloch (3 Verulam Buildings)
presents a comparative analysis of Common Law countries such as the
UK and USA. Both contributions are also enriched by assessments re-
garding the Covid-19 pandemic and its effects. This chapter ends with
an article by Anya George (Schellenberg Wittmer Ltd.) on economic hard-
ship. Given that unexpected circumstances often can trigger economic
hardship the author focuses on this specific aspect and compares differ-
ent methodologies of national laws as well as soft law instruments.

In the fourth and last chapter the authors seek for the answer of the
challenging question whether in dispute resolution the principle of pacta
sund servanda or the one of clausula rebus sic stantibus should prevail. Yas-
emin Cetinel (Cetinel Law Offices) analyzes the issue from the perspec-
tive of the Dispute (Adjudication and) Resolution Boards whereas Prof.
Dr. Christoph Brunner (Bern University/PeteréKim) from the perspec-
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tive of the arbitral tribunals, both presenting the delicacy of the matter
by referring to several case studies. The last contribution comes from
Alexander Schilling (Siemens Healthineers) who warns arbitrators from
interfering into long negotiated contracts and advises the parties to draft
their contracts more carefully and if need be to re-negotiate their own
contract instead of leaving the issue to the discretion of a court/tribunal.

We hope that this book can, especially in these exceptional times we
are experiencing, be a source of inspiration for construction law practi-
tioners, lawyers as well as academics.

On this occasion, we would like to thank several institutions and
individuals who made this event as well as the publication possible. First
of all, we thank the speakers for their contributions to the conference as
well as the making of this book. The Association of Turkish Consulting
Engineers and Architects, DRBF, INTES, ISTAC Arbitration Centre,
and Turkish Contractors Association kindly helped disseminating this
conference.

Dr. Gokge Kurtulan Giiner, research assistants Zeynep Damla
Taskin and Zeynep Ulkii Kahveci at Istanbul Bilgi University carried all
the burden of organizing this conference, together with Koray Ozkan
from Delano Tourism — we are indebted to them. Our assistants, PhD
students as well as old students/new colleagues have taken the responsi-
bility of translating the contributions into Turkish. Thank you for never
saying no. As always Erol Oz and Sevil Ozata from On Iki Levha Publish-
ing bore with our endless requests for changes and assisted us through
the editing process with a smile on their face. Thank you!

Yesim M. Atamer Ece Bas Siizel Elliott Geisinger
Zurich/Istanbul/Geneva, September 2020
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